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Arising out of Order-in-Original: GNR-STX-DEM-DC-1 8/2017, Date: 04.04.2017 Issued
by: Assistant Commissioner, Service Tax, Div:Gandhinagar, Ahmedabad-lil.

g ool vd e T A U e
Name & Address of the Appellant & Respondent
W/s. R world leisurq Ltd.
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

WRT TSR BT TTIE0T TG

Revision application to Government of India :
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() A revision application lies.to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(if) uﬁmﬁaﬁsﬁfﬁmﬁmif@gﬁmﬁmﬁwmmm
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(@) Wﬁwﬁﬂﬁwmmﬁﬁaﬁﬁwmmwﬁﬁmhﬁmw
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(b) In case of rebate of duty of excise on goods exported to any country or territor/y,oy side w\f
india of on excisable material used in the manufacture of the goods which are expcyﬂ@e\d*_.to. Ry

country or territory outside India. P
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of’
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) RfaSH amaes & @I el Aot YFH UH oG ®Ud AT SO BH B A WA 200 /—
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ST | v
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is

Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
() BT SeaEd Yod ARFH, 1944 B URT 35— 041 /36-F B Sfeia—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above. '

2) Www(aﬁa)w,zoma%mszﬁamﬁﬁmg.q—aﬁﬁa‘rﬁa
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in formtfﬁz’é§02:7
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompaﬁ/ief'\d_ againsty TN
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- an;cT»R’s%0.000;[; N
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac andjabdye 50:Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch ofégj@

S




nominate public sector bank of the place-where thé bench of :gpy"nominate'public sector bank of
the place where the bench of the Tribunal is situated o '
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.

(5) gﬁaﬂ?wﬁmmaﬁmmﬁaﬁﬁmﬁaﬁaﬂmﬂmmﬁﬁﬁmw%‘
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" Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

->Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior ‘to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) s'aaﬂé:arésuﬁmmﬁma?wamﬁqwawaﬁﬁmmﬁaﬁaa‘ra’rmmmggﬁ
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(6)(i) In view of above, an appeal against this order shall lie before the TriB,/A

urgken (Q}
payment of 10% of the duty demanded where duty or duty and penalty are in iSplite, B \
penalty, where penalty alone is in dispute.” VARSI
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DRDER-IN-APPEAL

This order arises out of an appeal filed by M/s. R World Leisure Ltd., Plot No.141,

R-21, (Old Rajshree Cinema), Sector-21, Gandhinagar ( in short ‘appellant’) against
Order — in - Original No. GNR-STX-DEM-DC-18/2017 dated 04.04.2017 ( in short
impugned order’) passed by the then Assistant Commissioner, Service Tax Division,

Gandhinagar, Ahmedabad-lll (in short ‘adjudicating authority’).

2. Briefly stated that during course of audit of records of the appellant for the period
April-2009 to December-2013, it was observed that it had written-off conducting charges
of Rs.2,36,71,614/- on 03.05.2013 which pertained to FY 2012-13 and prior to that and
not paid service tax on it. On enquiry, it revealed that it had given multiplex viz. R-world
at Ahmedabad-Mehsana highway on monthly rent viz. ‘Conducting charges’ of
Rs.21,00,000/- or 0.001% of monthly ticket sale whichever is higher for exhibition of
cinematic films and for carrying associated retail activities for a period of 10 years vide
agreement dated 26.10.2007 to M/s. Reliance Mediaworks Ltd(in short ‘RML’) (earlier
M/s. Adlabs Films Ltd). Similarly, it had given multiplex viz. Dharam cinema at Rajkot on
monthly rent viz. Conducting Charges' of Rs.4,25,000/- or 0.001% of monthly ticket sale
whichever is higher for exhibition of cinematic Hlms and for carrying associated retail
activities vide égreemént dtd.24:03.2007. One of the condition in the said agreements
was that the RML shall pay said conducting charges to the appellant on or before 5" day
of each month for the preceding month. On further enquiry, it revealed that conducting
charges of Rs,2,16,14,841/- written-off pertained to R-World for the period July-2012 to
March-2013 and Rs.14,78,073/— pertained to Dharam cinema for the period January-
2013 to March-2013 and Rs.5,78,700/- pertained to earlier period. Hence, SCN dated
26.10.2016 was issued for recovery of service tax of Rs.28,25,812/- alongwith interest
under Section 73(1) and 75 of the Finance Act, 1994 respectivelyv and for imposition of
penalty under section 78ibid. The adjudicating authority confirmed the demand of
Rs.29,25,812/- alongwith interest under section 73(1) and 75ibid and also imposed
penalty of Rs.29,25,812/- under section 78ibid. ‘ '

3. Aggrieved with the impugned order, the appellant filed the present appeal
wherein, interalia, they submitted that:

(@) impugned order is a non-speaking order and in violation of principle of natural
justice. They had provided details of electricity bills to highlight the fact the
theatres remained shut for disputed period for which no demand can be raised
upon them. No findings is accorded by the adjudicating  authority in the
impugned order.

(b) the department has not considered the fact that completion of any event has not
occurred in the facts of the present case to invoke Rule 3 of the Point of Taxation
Rules, 2011.

(c) onus of proof lies on the department to prove that they have provided any service
at all to anyone as alleged in the SCN. This onus has not been discharged by the
department.
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(d) there is no service involved in the present case as they have not received any
consideration towards renting of immovable property, hence no service tax is
“payable. - : .

(e) the findings in the impugned order that there is continuous supply of service is
erroneous. No demand can be raised once the amount is written-off from the
books of accounts of the assessee. ‘

) the amount recorded in the books of account was never accrued to them hence
service tax cannot be levied on write-off amount.

(9) the case of department that Rs.22 crores was agreed to be invested in the

' agreement dated 03.05.2013 on revenue share basis is towards write-off claim is

highly misconceived and baseless to levy service tax on write-off amount.

(h) issue relating to taxability under ‘renting of immovable property service' is
pending before the Hon’ble Supreme Court.

(i) without prejudice, value of consideration which is not fixed in nature cannot be
termed as ‘rent’ to be made taxable under the category of ‘renting of immovable
property’.

)] without prejudice, the computation of liability is incorrect i.e cum-duty benefit may
be given to them. :

k) there is no suppression of facts since the department was aware of the facts.
Hence, extended period cannot be invoked in the present case.

() no penalty under section 78 is applicable.

(m) issue involves confide interpretation of law.

4, Personal hearing in the matter was held on 07.09.2017. Shri Jigar Shah,
Advocate, appeared on behalf of the appellant and re-iterated the grounds of appeal. He
pointed out ‘point of taxation’ and other provisions and submitted that the services were
not provided and utilised during disputed period; filed written submission containing
Section 66B of the Finance Act, 1994, Section 66B(44) definition of service tax, Rule 3 of
the Point of Taxation Rules, 2011 and bopy of Board’s Circular No.144/13/2011-ST

dated 18.07.2011; saught 2 week’s time to file additional written submission which was
received on 08.11.2017 wherein they, interalia, submitted that they have not provided

any service during FY 2012-13 and therefore the question of payment of service tax
would not arisé; that they could not pay even electricity bill for R-World and the electricity

supply company issued notice for dtd. 03.03.2012 for disconnection and cut-off of '
electricity; that there is no_supply of services, much less a continuous supply of services;
that since the service was virtually ended on 06.04.2012 there is no service at all and

requested to allow appeal with consequential relief.

5. | have carefully gone through the appeal memorandum, submissions made at
the time of personal hearing and evidences available on records. | find that main issue to
be decided is whether an amount Rs.2,36,71,614/- being income frbm ‘Renting of
Immovable Properties’ written-off on 03.05.2013 by the appellant in its books of
accounts is liable to levy of service tax or otherwise. Accordingly, | proceed to decide the

case on merits.

6. Prima facie, | find that the appellant had given so called immovablé properties
viz. R-World and Dharam cinema, which were built for mainly exhibiting cinemat
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and had entered into Conducting agreement (i.e. Rental agreement) déted 26.10.2007
and 21.03.2007 respectively with RML for monthly rent i.e. conducting chargesof
Rs.21,00,000/- or an amount equal to 0.001% of monthly ticket sale whichever is higher
(for R-World, Gandhinagar); and Rs.4,25,000/- or an amount equal to 0.001% of monthly
ticket sale, whichever is higher (for Dharam cinema, Rajkot), respectively. The total
demand confirmed consist in two parts viz. For R-World, Gandhinagar Rs.26,71,594/-
and Rs.2,54,218/- for Dharam cinema, Rajkot. This is undisputed fact in the appeal.

6.1 It is contested that completion of any event has not occurred in the facts of the
present case to invoke Rule 3 of the Point of Taxation Rules, 2011. In this connection, |
find that said rules was made effective from 01.04.2011. The period covered in the
subject SCN dated 26.10.2016 is from April-2012 to March-2013. After 1.4.2011, the
liability of service tax is to be determined in terms of provisions contained in Rule 3ibid.
For the sake of ease, Rule 3 is reproduced below:

“3, Determination of point of taxation.- For the purpose of these rules, unless
otherwise provided, “point of taxation” shall be : )
(a) The time when the invoice for the service provided or agreed to be provided

is issued: :

Provided that where the invoice is not issued within the time period specified
in Rule 4A of the Service Tax Rules, 1994, the point of taxation shall be the
date of completion of provision of the service;

(b) In a case, where the person providing the service, receives a payment before
the time specified in clause(a), the time, when he receives such payment, to
the extent of such payment.

Provided that for the purpose of clause (a) and (b),- A

() In case of continuous supply of service where the provision of the whole
or part of the service is determined periodically on the completion of event
in terms of contract, which requires the receiver of service to make any
payment to service provider, the date of completion of each such event as
specified in the contract shall be deemed to be the date of completion.of
provision of service;

(i Where............... provisions of clause(a). )

Explanation.- For the purpose of these rule................... each such advance.

Thus, in view of above Rule 3(b)(i) and para 9 and 6 of ‘said agreements dated
26.10.2007 and 21.03.2007 (wherein one of the condition of these agreement was that
the conducting charges shall be payable by RML to the appellant in arrears on or before
5" day of each month for preceding month), respectively, | find that theoretically the
event is completed on 5" day of each month for preceding month and services shall be
deemed to have been provided. However, it is necessary to examine practically whether
the services were in fact provided or otherwise considering circumstaﬁces and facts of
the case. | find that the RML had intimated to the appeliant regarding shut down of R-

World w.e.Af. 06.04.2012. This implies that no service is received by the recipient from

06.04.2012 onwards. The revenue has stressed on ‘continuous supply of service’——irg-{
AT A2

terms of Rule 2(c) of the Point of Taxation Rules, 2011 which provides for c;ohlgﬁrjtp.us,: Y
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regarding shut down of R-World w.e.f. 06.04.2012, | flndtt?a} supply of service has come
to an end on that date irrespective of terms of agreements. And when there is no receipt
- of service by the service recipient i.e RML there is no completion of service
consequently there cannot be any demand of service tax from 06.04.2012 to 31.03.2013
as dljring this time the said R-World has remained closed for exhibiting - cinematic
films(main purpose for which it was taken on rent from the appellant). In their support,
the appellant has also produced certificate from the Mamlatdar & Executive Magistrate,
Gandhinagar to the effect that they have not paid ‘entertainment tax' for the period
06.04.2012 to 31.10.2013( which covers the period under dispute for R-World). This fact
itself is an evidence that R-World had remained closed for the purpose for which it was
taken on rent. The appellant have also. submitted their audited Annual Report for FY
2013-14 which shows that Electricity expenses for FY 2013-14 is.Rs.34,76,157/-
whereas for FY 2012-13 it was Rs.5,37,339/—. This fact also proves that said R-World
was not functional during the period under dispute. | find that to this extent, the demand
~ in respect of R-World is not sustainable as there.is no completion of service. My view is
also supported by Para 2 of the Board’s Circular No.144/1 3/2011-ST dated 18.07.2011
as under:

“2. These representation have been examined. The Service Tax Rules, 1994
requires that invoice should be issued within a period of 14 days from the
completion of the-taxable service. The invoice needs to indicate inter alia the
value of service so completed. Thus it is important to identify the service so
completed. This would include not only the physical part of providing the service
but also the completion of all other auxiliary activities that enable the service
provider to be in a position to issue invoice. Such auxiliary activities could
include activities like measurement, quality testing etc. which may be essential
pre-requisites for identification of completion of service. The test for the
determination whether a service has been completed would be the
completion of all the related activities that place the service provider in a situation
fo be able to issue an invoice. However such activities do not include flimsy or
irrelevant grounds for delay in issue of invoice.”

8.2 So far as demand in reépect of Dharam Cinema, Rajkot is concerned, | find that
demand confirmed is for the period Janﬁary-2013 to March-2013. The appellant has not
submitted any corroborative evidence to substantiate their claim as has been done in
case of R-World. | find that after insertion of said Point of Taxatibn Rules, 2011 w.e.f.
01.04.2011, Rule 3 ibid is very clear about determination of poinf of taxation event
wherein receipt of consideration by the service provider is not a primary/secondary
condition to ascertain it. Once the event is completed in terms of agreement entered into
between service provider and service receiver i.e. entries made in their books of
accounts by both when the invoice under Rule 4A is not issued, it cannot be said that

any service have not been provided.

6.3 As regards the contention of the appellant regarding the issue relating to
taxability under ‘renting of immovable property service’ pending before the Hon'ble |
Supreme Court, 1 find that decision given by the Hon'ble High Court of Delhi in case of
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dissented in 2011 and the Hon'ble Supreme Court has admitted the petition and ordered .

to issued notice and matter has not attained finality. Once the appeal is admitted,
correctness or otherwise of judgement becomes wide open. In such appeal, the court is
entitled to go into both question of fact as well as law and correctness of judgement is in
jeopardy. Appeal is considered to be continuous of suit and a decree becomes
executable only when the same is finally disposed of by the court of appeal. Hence, if
the appellant had any doubt regarding its taxability, it could have approached the
jurisdictional service tax authority for clarification of any doubt at the material time. | find
that there is nothing on record to prove that it had approached the authority. Therefore,

plea of the appellant is not tenable.

6.4 Itis contended by the appellant that value of consideration which is not fixed in

nature cannot be termed as ‘rent’ to be made taxable under the category of ‘renting of
immovable pr.operty’. In this regard, | would like to draw attention to para 9 and 6 of the
sgreement dtd.26.10.2007 and 21.03.2007 respectively entered into with' RML. This para
provides for monthly fixed rent of Rs.21,00,000/- and Rs.4,25,000/- or 0.001% of
monthly ticket sale whichever is higher. Practically, | find that ticket sale is variable in
nature. Had the amount arrived at on ticket sale is more than monthly fixed rent, would
the appellant waive it? Answer is no. So, same is the case with revenue sharing i.e. 75%
of combined EBIDTA with RML. It implies that whatever the profit will earn by RML, 75%
of it will go to appellant. This amount is also variable i.e not fixed even than it will be paid
to the appellant for using its immovable property. So, whatever the name is given to
consideration i.e revenue sharing to be paid to the appellant for using its property by the
RML, ultimately it will be termed as ‘rent' only. It is nothing but devise used to escape
from service tax liabi'lity. Here also, the plea of the appellant is not tenable.

6.5  As regards the contention of the appellant regarding cum tax benefit, | find that
nothing is specified in the agreements about service tax liability except fixed monthly
charges to be paid by RML as stated in para 2 supra. This implies that service tax
liability is on the service provider i.e. appellant. In absence of any specific provisions in
the said agreement in this regard, it cannot be accepted that the value of taxable service
provided should be treated as cum tax. Further, Annexure-B to the SCN dated
26.10.2016 clearly shows that amount received by the appellant from RML is basic
charges plus service tax at appropriate rate for the undisputed period (i.e. April-2012 to
June-2012 for R-World and April-2012 to December-2012 for Dharam cinema). It also

implies that the appellant has collected the service tax separately in addition to the basic -

amount and the service recipient has also paid it separately. Hence, basic amount
cannot be considered as cum-tax value and accordingly plea of the appellant is not
tenable.

6.6  As regards suppression of facts and invocation of extended period, 1 find that
o

B3 (

though the appellant has taken service tax registration and given so called pren;i;es-_
«\a'_\. N

R-World and Dharam cinema on rent and entered into agreements dated 2640.200

2

Z7
3o

c) e s




8§ . FNo.V2(RIP)0S/STC-III/17-18

and 21.03.2007 respectively with RML, the department came to know the lapse on the
part of appellant only when the audit of its records was conducted for the period under
consideration. | find that responsibility lies on the appellant to assess correct service tax
liability and is under obligation to furnish correct value of services in terms of provisions
of section 70 of the Finance Act, 1994 and file STR-3 accordingly. | find that the
appellant has totally failed in this‘ regard. If they had any doubt on the subject matter, it
could have approached the jurisdictional service tax authority for any clarification in the -
matter. | find that there is no such evidence available on record in this regard. So, it
proves their malafide beyond doubt hence extended period of limitation under proviso to
section 73(1)ibid is correctly invoked.

6.7 As regards imposition of penalty under section 78, | find that since malafide
intention of the appellant is proved beyond doubt as discussed in para supra, imposition
of penalty under section 76ibid is justified for demand in respect of Dharam cinema,
Rajkot.

7. The appellant has quoted numerous case laws in support of their case. | have
c_:arefl;llly gone through these case laws. | find that moét of the case laws pertains to

direct tax i.e. income-tax which is irrelevant in the present appeal being indirect tax

- looking into facts of the case.

8. In view of the above discussion and findings, | partially allow the appeal for
demand in respect of R-World, Gandhinagar and dis-allow the appeal for demand. in
respect of Dharam cinema, Rajkot and uphold the impugned order to that extent.

9.  rfiereral aET ot Y 9T 3rdYeT F ey SuRieR crdis & R S §1

The appeal filed by the appellant stands disposed of in above terms. W/‘)
)
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(B.A. Patel)
Superintendent(Appeals)
Central Tax, Ahmedabad.:

BY SPEED POST TO:

M/s. R World Leisure Lid.,
Plot No.141, R-21, (Old Rajshree Cinema),
Sector-21, Gandhinagar.

Copy to:

) The Chief Commissioner, Central Tax, Ahmedabad Zone.

(2)  The Commissioner, Central Tax, Gandhinagar.

(3) The Assistant Commissioner, Central Tax Division, Gandhinagar.

4) The Asstt. Commissioner(System), Central Tax HQ, Gandhinagar.
{for uploading the OIA on website)
Guard file

(8) P.A. file.
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